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ATTORNEY disciplinary proceeding. Attorney's |license

suspended.

M1 PER CURI AM Attorney Janes E. Hamms appeals a
report filed by Referee Lisa Goldman on January 7, 2010,
concluding that Attorney Hamms commtted 10 of 13 alleged
counts of professional m sconduct, recommending this court
suspend him for a period of four nonths, and recomending
i nposition of costs. Attorney Hamm s does not appeal the

referee’'s findings or conclusions of law but seeks a shorter
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suspension. The Ofice of Lawyer Regulation (OLR) cross-appeals
contending the referee should not have recomended dism ssal of
one of the disciplinary counts and seeks a |onger suspension.
The court heard oral argunment in this matter on Septenber 14,
2010.

12 Attorney Hanmms was admtted to practice law in
W sconsin in 1988. He has not previously been disciplined. He
currently practices in Stoughton, Wsconsin. The allegations
contained in the OLR conplaint pertain to alleged m sconduct
involving two clients, practicing law while admnistratively
suspended, and Attorney Hamm s' subsequent failure to cooperate
with the OLR investigation. On February 24, 2009, the OLR filed
a 13-count conplaint against Attorney Hanmm s all eging m sconduct
related to Attorney Hamm s' representation of S.H in a parole
revocation matter (Counts 1 through 3); billing anomalies
related to the representation of S.H (Count 4); practicing |aw
and/or msrepresenting his status while under suspension (Counts
5 through 8); failing to respond to the OLR (Count 9); and
Attorney Hamm s' representation of V.T. (Counts 10 through 13).
Attorney Hamm s admtted six of the 13 charges (Counts 2, 5, 7,
8, 9, and 12). He contested the other seven allegations. The
referee conducted the evidentiary hearing on Septenber 10, 2009,
and rendered her report and her recommendation for a four-nonth
suspensi on.

13 The issues on this appeal involve the appropriate
discipline and whether the referee should have recommended
dism ssal of one of the charges. Thus, the parties do not
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di spute the referee's factual findings and we agree that the
record supports those findings.

14 Attorney Hamm s accepted an appointnment from the
Ofice of the State Public Defender (SPD) to represent S.H in a
parole revocation matter on February 8, 2007. Attorney Hamm s
provided S.H wth a copy of the revocation materials and net
wth SSH twice prior to the revocation hearing. Duri ng one of
these neetings S H told Attorney Hamm s that he believed he had
a potential sentence credit issue. At the revocation hearing,
Attorney Hamm s requested additional tinme to investigate the
possi bl e sentence credit issue.

15 On or about May 8, 2007, S.H sent a letter to
Attorney Hamm s specifically asking Attorney Hamm s for the case
file if Attorney Hamms was not going to assist S.H wth the
sentence credit issue.

16 Attorney Hamm s responded in a letter dated My 26,
2007, advising S.H that the sentence credit issues were beyond
the scope of his appointnment and that S.H should contact the
SPD for further assistance.

M7 S.H testified that he never received this letter.
S.H then sent Attorney Hamms a witten request for his
conplete file. Attorney Hamm s did not respond to this request.
On July 15, 2007, S.H filed a grievance with the OLR regarding
Attorney Hanmm s' representation. The OLR duly sent Attorney
Hamms a letter regarding this grievance that stated in the
event Attorney Hanm s was still representing S.H that he notify
S.H regarding the status of the representation and send a copy

3
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of such letter to the COLR Attorney Hamm s did not respond to
this or to several subsequent witten requests for information
fromthe QLR ?

18 After termnating his representation of S. H, Attorney
Hamms billed the SPD for his work on this file. The SPD
chal l enged Attorney Hamms' billing records in the S .H matter
and in 93 other cases he handled for the SPD. Eventual |y, at
the SPD s direction, Attorney Hamm s conducted an audit of sone
63 cases he had handled for the SPD. Attorney Hamm s eventual |y
admtted that he had billed the SPD for work on S H's case,
i ncl udi ng an appeal, that he did not actually perform?

19 Meanwhil e, Attorney Hamms failed to conply with his
continuing |egal education (CLE) requirenents. By letter dated
March 30, 2007, Attorney Hanm s was notified by the Board of Bar

Exam ners (BBE) that he would be automatically suspended from

! On December 17, 2007, the OLR filed a notion with this
court seeking an order to show cause as to why Attorney Hamm s'
law |icense should not be suspended for failing to cooperate
with the investigation. Attorney Hammis then responded. He
provided the OLR with S . H's entire file on January 9, 2008.
The OLRwithdrew its notion for a tenporary suspension.

2 Counsel for the SPD testified she thought Attorney Hammis'
billing was "out of control." He "was repeatedly billing nore
than 15 hours in a single day." Attorney Hamms later admtted
that approximately half of the 63 files he audited contained
billing "errors.”

The SPD and Attorney Hamms entered into a settlenent

regarding these billing anomalies and Attorney Hanms was
directed to renmove hinself fromthe list of eligible private bar
attorneys accepting SPD appoi ntnents. The billing anomalies in

other cases are not part of the disciplinary matter presently
before the court.
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the practice of law at 4:30 p.m on My 29, 2007, if he did not
conply with CLE reporting requirenents. Attorney Hamm s failed
to conply and was adm nistratively suspended. On June 1, 2007,
Attorney Hanmm s personally signed for a certified letter from
t he BBE which notified Attorney Hamm s of this suspension.

10 Attorney Hamms <continued to practice Jlaw after
receiving notice of his admnistrative suspension. He appeared
in several <client crimnal nmatters after My 29, 2007, in
vi ol ation of his suspension.

111 On June 8, 2007, while his license was under
adm ni strative suspension, Attorney Hamm s appeared before the
Honorabl e Randy Koschnick in a Jefferson County case. Judge
Koschni ck had heard t hat Att or ney Hamm s had been
adm ni stratively suspended. Before the scheduled hearing he
asked Attorney Hamms if this had been resolved. At t or ney
Hamms clained he had cleared up the matter the previous
af t er noon. Based on Attorney Hamms' m srepresentation, Judge
Koschnick allowed Attorney Hamm s to proceed wth the schedul ed
heari ng.

12 Later that sane day, Attorney Hamm s registered and
signed in for a 3 1/2 hour CLE class titled, "Agricultural and
Busi ness” at the Wsconsin State Bar Center. This class was
scheduled to begin one hour from the time Attorney Hamms
arrived at the center. Attorney Hamm s then left the State Bar
Center and drove to the BBE office to file his petition for
rei nst at enent . The petition for reinstatenent stated that
Attorney Hamm s had conpleted the "Agricultural and Business"
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class when, in fact, the course had not begun at the tine
Attorney Hamms filed his petition wth the BBE. At t or ney
Hamm s then traveled to a neeting in Portage, Wsconsin, and did
not return to the CLE course until after 2:15 p.m The BBE
denied Attorney Hanmms' petition for reinstatenent because it
ascertained he had filed his petition prior to conpletion of the
necessary CLE course.

113 On June 12, 2007, Attorney Hamm s did conplete a two-
credit CLE course. On June 13, 2007, he filed a second petition
for reinstatenent. In his second petition he affirned he had
not practiced law during his admnistrative suspension and
claimed that he had instructed his office to continue matters
that were scheduled for the weeks of June 4, 2007, and June 11
2007, while he was suspended. The reinstatenent petition failed

to disclose that Attorney Hamm s had actually appeared on behal f

of six separate clients during his suspension, including the
plea hearing before Judge Koschnick. Attorney Hamm s also
failed to notify clients, <courts, and opposing counsel in

pending matters of his adm nistrative suspension between My 30,
2007, and June 14, 2007. The BBE, Judge Koschnick, and the SPD
each separately notified OLR that Attorney Hamm s had appeared
in court while suspended. Attorney Hamms then failed to
respond to multiple OLR inquiries regardi ng these allegations.

114 Following an investigation the OLR filed a 13-count
conpl aint against Attorney Hanmm s. As noted, Attorney Hanm s
conceded sone of the allegations and contested others. On this
appeal the only charge that remains in dispute is Count 11

6
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115 Count 1 of the OLR conplaint alleged that by failing
to comunicate with S.H between My and Decenber of 2007,
Attorney Hammis violated former SCR 20:1.4(a)® and current
SCR 20:1.4(a)(3) and (4).*

116 Attorney Hanm s cont ested this al I egation in
proceedi ngs before the referee. The referee found that Attorney
Hanrm s had sent S.H a closing letter on May 26, 2007, although
it appears S.H did not receive the letter. The referee thus
concluded that OLR had failed to neet its burden as to Count 1
and recomended dism ssal of this charge. OLR does not appea
t hi s concl usion.

117 Count 2 alleged that Att or ney Hanm s  vi ol at ed
SCR 22.03(2),° nade actionable via SCR 20:8.4(h),° by his failure

3 Former SCR 20:1.4(a) (effective through June 30, 2007)
stated, "A lawer shall keep a client reasonably informed about
the status of a mtter and pronptly conply wth reasonable
requests for information."

4 SCR 20:1.4(a)(3) and (4) provides that a |lawer shall "(3)
keep the client reasonably inforned about the status of a
matter;" and "(4) pronptly conply with reasonable requests for
by the client for information; . . . ."

® SCR 22.03(2) states:

Upon conmencing an investigation, the director

shall notify the respondent of the matter being
investigated unless in the opinion of the director the
investigation of the matter requires otherw se. The

respondent shall fully and fairly disclose all facts
and circunstances pertaining to the alleged m sconduct
within 20 days after being served by ordinary mail a
request for a witten response. The director may
allow additional tinme to respond. Fol | owi ng recei pt
of the response, the director my conduct further
investigation and may conpel the respondent to answer

7
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to respond to nunerous requests for information from the COLR
Attorney Hanmm s conceded the ethical violations described in
Count 2.

118 Count 3 alleged that Attorney Hamm s violated forner
and current SCR 20:1.16(d)’ by failing to provide S.H wth a

copy of his file upon request or take appropriate steps after

guesti ons, furni sh docunent s, and pr esent any
i nformati on deened relevant to the investigation.

® SCR 20:8.4(h) states it is professional nisconduct for a
| awyer to "fail to cooperate in the investigation of a grievance
filed with the office of Iawer regulation as required by

SCR 21.15(4), SCR 22.001(9)(b), SCR 22.03(2), SCR 22.03(6), or
SCR 22. 04(1):

" Former SCR 20:1.16(d) (effective through June 30, 2007)
provi ded:

Upon termnation of representation, a |awer
shall take steps to the extent reasonably practicable
to protect a client's interests, such as giving
reasonable notice to the client, allowing time for
enpl oynent of other counsel, surrendering papers and
property to which the client is entitled and refunding
any advance paynent of fee that has not been earned or
incurred. The lawer may retain papers relating to the
client to the extent permtted by other |aw.

Current SCR 20:1.16(d) (effective July 1, 2007) provides as
fol |l ows:

Upon termnation of representation, a |awer
shall take steps to the extent reasonably practicable
to protect a client's interests, such as giving
reasonable notice to the client, allowing time for
enpl oynent of other counsel, surrendering papers and
property to which the client is entitled and refunding
any advance paynent of fee or expense that has not
been earned or incurred. The |awer may retain papers
relating to the client to the extent permtted by
ot her | aw.



No. 2009AP468- D

termnation of his representation. The referee noted that on
May 2, 2007, S.H specifically requested that Attorney Hanm s
forward all transcripts and revocation mterials to S H
Attorney Hamm s testified that S.H already had his entire file.
However, the referee noted that nothing in the record indicated
that Attorney Hamm s advised S.H or the OLR that he believed
S.H already had his entire file. Therefore, whether or not
S.H had his entire file, S.H was left with the inpression that
Attorney Hamms had failed to provide him with docunents he
t hought he needed to pursue his sentence credit issue.

119 On January 7, 2008, nearly six nonths later, Attorney
Hanm s provided OLR wth a copy of the entire S H file.
Attorney Hamm s later admtted that he never provided S H wth
a copy of his entire file or sent a letter responding to the
file request. Thus, the referee concluded that Attorney Hamm s’
conduct violated SCR 20:1.16(d). Attorney Hamm s did not appeal
t hi s concl usion.

20 Count 4 of the OLR conplaint alleged Attorney Hamm s
violated SCR 20:8.4(c)® by billing the SPD for work he did not
perform in S H's case. Attorney Hamms' billing statenent
included an entry for 2.8 hours to draft and file an appeal as
well as an entry to obtain and review a transcript and a
reference to a letter to S .H outlining the transcript.

Attorney Hamms did not actually draft or file an appeal for

8 SCR 20:8.4(c) states it is professional msconduct for a
| awyer to "engage in conduct involving dishonesty, fraud, deceit
or m srepresentation; . . . ."
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S.H or send this letter. The referee concluded that the OLR
had showed by clear, satisfactory, and convincing evidence that
Attorney Hanm s violated SCR 20:8.4(c) by engaging in a repeated
pattern involving dishonesty when he overbilled the SPD on this
case. Attorney Hamm s does not appeal this concl usion.

21 Turning to the allegations related to practicing |aw
whil e under suspension, the COLR conplaint alleged in Count 5
that by failing to conply with CLE attendance requirenents, and
for appearing in court on behalf of several clients after he

knew his |icense had been suspended for failing to conply with

10
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CLE requirenents, Attorney Hamms violated SCR 31.10(1),° made
actionabl e by former SCR 20:8.4(f).%

22 Attorney Hamm s conceded the msconduct alleged in
Count 5 of the conplaint. Despite his notice and his acceptance
of a certified letter from the BBE on June 1, 2007, Attorney
Hamm s decided to appear in nultiple courts for clients while he
was suspended.

123 Count 6 of the conplaint alleged that Attorney Hanm s

lied to Judge Koschnick on June 8, 2007, about his suspension

® SCR 31.10(1) provides:

If a lawer fails to conply with the attendance
requirenent of SCR 31.02, fails to conply with the
reporting requirement of SCR 31.03(1), or fails to pay
the late fee under SCR 31.03(2), the board shall serve

a notice of nonconpliance on the |awer. This notice
shall advise the lawer that the |awer’s state bar
menbership shall be automatically suspended for

failing to file evidence of conpliance or to pay the
late fee within 60 days after service of the notice

The board shall certify the names of all |awers so
suspended under this rule to the clerk of the suprene
court, all suprene court justices, all court of

appeals and circuit court judges, all «circuit court
commi ssioners appointed under SCR 75.02(1) in this
state, all circuit court clerks, all juvenile court
clerks, all registers in probate, the executive
director of the state bar of Wsconsin, the Wsconsin
State Public Defender’'s Ofice, and the clerks of the
federal district courts in Wsconsin. A lawyer shal
not engage in the practice of law in Wsconsin while
his or her state bar nenbership is suspended under
this rule.

10 Former SCR 20:8.4(f) (effective through June 30, 2007)
stated it is professional msconduct for a |lawer to "violate a
statute, supreme court rule, suprene court order or suprene
court decision regulating the conduct of |awers; "

11
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status and proceeded to appear before his court while suspended
in violation of former SCR 20:3.3(a)(l).* Attorney Hammis
repeatedly argued that he did not mslead Judge Koschnick
regardi ng his suspension status. Attorney Hamm s testified, "I
| ooked right in his eyes and | said It's being taken care of
t oday, Judge, exactly into his eyes and he said it better be
and then he let ne go back to the desk."

24 The referee observed that this statenment inplied that
Judge Koschnick was wlling to bend the rules with Attorney
Hamm s after realizing Attorney Hanms was suspended. The
referee explicitly found Attorney Hamms' testinony in this
regard was "untruthful.” The referee noted, further, that
Attorney Hamm s' claimts were inconsistent wth his |ater
testinmony at the hearing. There, Attorney Hammis adm tted that
at the tinme of the plea hearing, he knew he was not authorized
to practice |aw Attorney Hamm s was asked, "Know ng that you
were suspended when you appeared in his court, why did you go
ahead at that point and nake that appearance?" Attorney Hamm s
replied, "I wanted the client to be on probation as soon as
possi bl e. | knew that | was going to have it resolved that day
or thought in ny mnd |I would have it resolved that day, and I
made a really bad mstake.” The referee thus found that
Attorney Hamm s appeared before Judge Koschnick know ng he was

suspended. The referee observed:

1 Former SCR 20:3.3(a)(l) (effective through June 30, 2007)
provided that a Ilawer shall not knowingly "nake a false
statenent of fact or law to a tribunal; "

12
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Perhaps [Attorney Hamms] Ilied to Judge Koschnick
because he did not want the hearing to be reschedul ed.
Per haps, he lied because he did not want to admt to
his client, his <client's wfe, and the district
attorney that his license to practice law had been
suspended. Regardless, | find that Hamm s' version of
what he said to Judge Koschnick when asked about his
suspensi on cannot be believed. | find Judge Koschnick
correctly reported to OLR the day of the hearing,
June 8, 2007, that Hamms falsely stated he "'had
taken care of it' yesterday afternoon and that he was
no | onger suspended.”

The referee noted further that:

This count nore than any of the other counts in the
conpl aint cause one to pause and take note of all the

facts and circunstances surrounding this incident. It
is this count which nobst clearly shows Attorney
Hanmis' wllingness to bend the rules, Ilie, and

proceed reckl essly wth hi s obl i gati ons and
responsi bilities under SCR Chapter 20.

In sum the referee found that Attorney Hamm s knowi ngly nade a
fal se statenment of fact to Judge Koschnick regarding his ability
to practice |law on June 8, 2007. Thus, the referee concluded
that Attorney Hanmm s violated fornmer SCR 20:3.3(a)(1). Attorney
Hamm s does not appeal this concl usion.

25 Wth respect to Count 7, the OLR conplaint alleged
that Attorney Hanm s averred to the BBE that he had attended a
3 1/2 hour CLE course ("Agricultural and Business") on June 8,
2007. In fact, the program had not yet commenced when Attorney
Hanrms filed his petition for reinstatenent. The referee
concluded this conduct violated SCR 20:8.4(c). Attorney Hamm s
does not appeal this concl usion.

26 Count 8 of the conplaint alleged and the referee

concluded that Attorney Hamms' failure to notify clients,

13
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courts, and opposing counsel of his suspension violated

SCR 22.26(1),'® mde actionable via former SCR 20:8.4(f)

12 SCR 22.26(1) states: Activities follow ng suspension or
revocati on.

(1) On or before the effective date of |I|icense
suspensi on or revocation, an attorney whose |icense is
suspended or revoked shall do all of the foll ow ng:

(a) Notify by certified mail all clients being
represented in pending matters of the suspension or
revocation and of the attorney's consequent inability
to act as an attorney following the effective date of
t he suspension or revocati on.

(b) Advise the clients to seek |egal advice of
their choice el sewhere.

(c) Pronptly provide witten notification to the
court or admnistrative agency and the attorney for
each party in a matter pending before a court or
adm ni strative agency of the suspension or revocation
and of the attorney's consequent inability to act as
an attorney following the effective date of the
suspensi on or revocation. The notice shall identify
the successor attorney of the attorney's client or, if
there is none at the time notice is given, shall state
the client's place of residence.

(d) Wthin the first 15 days after the effective

date of suspensi on or revocati on, make al |
arrangenments for the tenporary or permanent closing or
wi nding up of the attorney's practice. The attorney
may assist in having others take over clients' work in
pr ogr ess.

(e) Wthin 25 days after the effective date of
suspension or revocation, file wth the director an
affidavit showng all of the foll ow ng:

(i) Full conpliance with the provisions of the
suspension or revocation order and with the rules and
procedures regarding the closing of the attorney's
practice.

14
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(effective through June 30, 2007). Attorney Hamm s does not
appeal the conclusion that he commtted the m sconduct described
in Count 8 of the conplaint.

127 Wth respect to Count 9, the OLR alleged that Attorney
Hamm s failed to respond to the OLRs nmultiple requests for
i nformati on about the pending grievances. The referee concl uded
that by failing to provide a witten response to grievance
matters until January 7, 2008, after three requests for a
witten response, and after this court ordered himto show cause

why his law license should not be suspended for his failure to

(ri) A list of all jurisdictions, i ncl udi ng
state, federal and adm nistrative bodi es, before which
the attorney is admtted to practice.

(tit) A list of clients in all pending matters
and a list of all matters pending before any court or
adm ni strative agency, together with the case nunber
of each matter.

(f) Maintain records of the various steps taken
under this rule in order that, in any subsequent
proceeding instituted by or against the attorney,
proof of conpliance with the rule and wth the
suspensi on or revocation order is avail able.

(2) An attorney whose license to practice law is
suspended or revoked or who is suspended from the
practice of law may not engage in this state in the

practice of law or in any law work activity
customarily done by |aw students, |aw clerks, or other
par al egal personnel, except that the attorney may

engage in law related work in this state for a
comercial enployer itself not engaged in the practice
of | aw.

(3) Proof of conpliance with this rule is a

condition precedent to reinstatenent of the attorney's
license to practice | aw.

15
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cooperate with OLR s investigations, Attorney Hamm s violated
SCR 22.03(2) as actionable via SCR 20:8.4(h). Attorney Hamm s
does not appeal this concl usion.

128 The OLR <conplaint also alleged four ~counts of
m sconduct relating to Attorney Hanm s' representation of V.T.
Two allegations involve failure to refund unearned fees and
failure to respond to the OLR Attorney Hamm s conceded the
m sconduct in these two counts (Counts 12 and 13). At t or ney
Hanms contested the other two counts relating to his
representation of V.T.

129 V. T. hired Attorney Hamms in July of 2007 to
represent him in an action against the Rock River Leisure
Estates and T.M and C M, residents of Rock R ver, for their
alleged failure to abide by honmeowner rules and regulations.
Attorney Hamm s conducted sonme initial discovery. In QOctober of
2007 and January of 2008 Attorney Hamm s prepared draft
conplaints in this mtter, but it is undisputed that between
Cct ober 2007 and March 2008 Attorney Hamm s never filed the
conplaint, despite continued urging by V.T. On March 11, 2008,
V.T. fired Attorney Hamm s.

130 V.T. paid Attorney Hanmis $2,000 between July 22,
2007, and March 11, 2008. Attorney Hamm s did not deposit these
fees in his trust account, and he did not provide witten notice
to V.T. regarding any rights V.T. had, or any obligations
Attorney Hamm s had, wupon termnation of the representation.
V.T. subsequently filed a grievance with the OLR regarding
Attorney Hamm s' representation.

16
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1831 In Count 10 of the conplaint the OLR alleged that
Attorney Hamms violated SCR 20:1.1% when he failed to take
reasonably available steps to pursue V.T.'s civil conplaint.
The referee acknow edged that Attorney Hanmm s' "conduct and
procrastination with his client clearly fell below his client's
expectations of him as his attorney." However, the referee
observed, a |awer does not necessarily violate suprene court
rules each tine a client is dissatisfied with the representation
recei ved. The referee ultimately concluded that OLR had failed
to establish by clear, satisfactory, and convincing evidence
that Attorney Hamms |acked the |egal know edge, skill,
t horoughness, and preparation reasonably necessary for his
representation of V.T. The referee recommended dism ssal of
this charge. OLR did not appeal this recomrendati on

132 OLR does appeal the referee's recommendation to
di sm ss Count 11. There, the OLR alleged that by failing to
pursue V.T.'s case for a period of over seven nonths from the
time he was hired in July 2007 to the tinme of his discharge in
March 2008, Attorney Hamm s failed to proceed with reasonable
diligence and pronptness in representing a client, in violation
of SCR 20:1.3.% The OLR asserts that the referee's analysis

regarding Count 11 is clearly erroneous. After carefu

13 SCR 20:1.1 provides, "A lawer shall provide conpetent
representation to a client. Conpetent representation requires
the |egal know edge, skill, t horoughness and preparation
reasonably necessary for the representation.”

14 SCR 20:1.3 states "[a] lawer shall act with reasonable
diligence and pronptness in representing a client."”

17
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consi derati on, we di sagree and accept t he referee's
recomrendation to dism ss Count 11.

133 Attorney Hanm s and V.T. exchanged a nunber of e-mails
about the strategy and timng of a cease and desist letter and
the drafting and filing of a separate summons and conplaint. On
Septenber 7, 2007, V.T. and Attorney Hamm s decided to file a
conpl ai nt. The record denonstrates that over the follow ng
months V. T. asked, with increasing frustration, about the status
of the conplaint and Attorney Hanmm s responded with excuses for
the continuing delay and promses of action that did not
materialize. Attorney Hamm s and V. T. exchanged nessages on
Septenber 7, 2007, Septenber 26, 2007, October 2, 2007, and
Cct ober 16, 2007, and on Cctober 20, 2007, V.T. still had "yet
to see the draft.” Three days later, V.T. again asked about the
status of the conplaint. On October 28, 2007, Attorney Hamm s
made excuses for another del ay. After sonme further inquiries
V.T. conplained on Novenber 1, 2007, that "getting anything
substantive is getting to be painful." On Novenber 7, 2007,
Attorney Hamms told V.T. he would file the conplaint
"tonorrow. " On Novenber 19 V.T. again asked Attorney Hanm s
about the status. By Decenber 4, 2007, V.T., in frustration,
cl ai mred communi cati on appears to be nonexistent and requested a
refund of his deposit. On Decenber 23, 2007, he inquired,
"STATUS?????" By Decenber 28, 2007, Attorney Hamm s clai nmed he
had the conplaint and it was drafted against both parties. In
V.T.'s letter to Attorney Hanmm s of March 11, 2008, he referred
to Attorney Hamm s' "enpty prom ses” and all of the delays over

18
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the past six nonths. He asked for the return of his $2,000
deposi t. Utimately, V.T. filed a grievance regarding this
matter.

134 The referee and the OR view this situation
differently. The referee acknow edges that Attorney Hamm s'
"conduct nmy have been unproductive to resolving [V.T.'s] case"
and that "he did not prioritize [the] case,” but ultimtely
concludes that such conduct does not rise to the level of a

violation of SCR 20:1.3. The referee expl ains:

The record shows nunerous [e-mails] back and forth
between [V.T.] and Hamm s. [V.T.] is clearly asking

Hanrmis to act, while Hamm s’ actions are not
satisfactory to [V.T.]. But, Hamms responded to
al nrost every J[e-nmail) [V.T.] sent him Hanmi s’

conduct may have been unproductive to resolving
[V.T."s] case and it shows he did not prioritize
[V.T."s] case. But it does not rise to the level of a
violation of SCR 20:1.3 for failing to act wth
reasonabl e diligence and pronptness. [V.T.] was able
to pursue his matter with subsequent counsel and reach
a resolution satisfactory to him [V.T.] was not
harmed by Hamm s' inacti on.

Therefore, the referee concluded the OLR failed to denonstrate
with clear, satisfactory, and convincing evidence that Attorney
Hamm s violated SCR 20:1.3 and recommended dism ssal of the
char ge.

135 The OLR contends this analysis is clearly erroneous
According to the OLR, Attorney Hamms' responses to V.T.'s e-
mails "only prolonged the client's frustration.” The OLR

expl ai ns:

[V.T.] was looking for action, not enpty pronmises to
act . The fact that he was l|later able to pursue the
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case with another attorney may represent a mtigating
circunstance as to sanction. It is not a defense to
t he underlying charge.

The unchallenged evidence is that, despite
continuous prodding from the <client and his own
prom ses, Hamm s, in fact, did nothing to neaningfully
pursue this case for his client for a period of over
seven nonths from the time he was hired in July of
2007 until the tinme of his discharge in March of 2008.
The referee admts this delay to be factually proven
Her rationale as to why it does not represent a
violation of SCR 20:1.3 is flawed.

However, while we do not condone the excessive delay or repeated
excuses offered by Attorney Hanmms, Attorney Hanms did
communi cate frequently wth his <client and was apparently
attenpting to craft an effective and accurate conplaint. W
therefore accept the referee's recommendation to dismss the
claimthat Attorney Hammi s' conduct violated SCR 20:1. 3.

36 In Count 12, the OLR alleged, and Attorney Hanm s
conceded, that Attorney Hammis violated SCR 20:1.15(b)(4m*® by

15 SCR 20:1.15(b) (4m) states, in pertinent part, as follows:
Al ternative protection for advanced fees.

A lawyer who accepts advanced paynents of fees
may deposit the funds in the |awer's business
account, provi ded t hat a court of conpet ent
jurisdiction nmust ultimately approve the |awer's fee,
or that the |lawer conplies with each of the follow ng
requi renents:

a. Upon accepting any advanced paynent of fees
pursuant to this subsection, the |awer shall deliver
to the client a notice in witing containing all of
the follow ng information:

1. the amobunt of the advanced paynent;

2. the basis or rate of the |lawer's fee;
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initially depositing V.T.'s unearned advance fee paynent in his
busi ness account rather than holding the fees in his client

trust account until the fees were earned, w thout providing V.T.

3. any expenses for which the client wll be
responsi bl e;

4. that the lawer has an obligation to refund
any unearned advanced fee, along with an accounting,
at the termnation of the representation;

5. that the lawer is required to submt any
di spute about a requested refund of advanced fees to
binding arbitration within 30 days of receiving a
request for such a refund; and

6. the ability of the client to file a claimwth
the Wsconsin |awers' fund for client protection if
the lawer fails to provide a refund of wunearned
advanced f ees.

b. Upon termnation of the representation, the
| awyer shall deliver to the client in witing all of
t he fol |l ow ng:

1. a final accounting, or an accounting from the
date of the lawer's nost recent statenent to the end
of the representation, regarding the client's advanced
fee paynment with a refund of any unearned advanced
f ees;

2. notice that, if the client disputes the anount
of the fee and wants that dispute to be submtted to
binding arbitration, the client nust provide witten
notice of the dispute to the |lawer within 30 days of
the mailing of the accounting; and

3. notice that, if the lawer is wunable to
resolve the dispute to the satisfaction of the client
within 30 days after receiving notice of the dispute
from the client, the lawer shall submt the dispute
to binding arbitration.
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wth a witten notice as required pur suant to
SCR 20:1.15(b) (4m.

137 Finally, in Count 13, the OLR alleged and the referee
agreed that by failing to refund V.T.'s unearned fee for four
months following the March 11, 2008, letter termnating his
services, Attorney Hamms failed to tinely refund an unearned
fee upon termnation of representation in violation of
SCR 20:1.16(d). No appeal fromthis recomendati on was fil ed.

138 We turn to the question of the appropriate sanctions
for Attorney Hamm s' m sconduct. Attorney Hamm s asks the court
to consider a lesser sanction than the four-nmonth suspension
recommended by the referee, nanely a 60-day suspension. The OLR
asserts that four nonths is inadequate and requests a six-nonth
suspensi on.

139 Consideration of the appropriate discipline requires
evaluating the following factors: (1) the seriousness, nature
and extent of the m sconduct; (2) the level of discipline needed
to protect the public, the courts, and the legal system from
repetition of the attorney's m sconduct; (3) the need to inpress
upon the attorney the seriousness of the m sconduct; and (4) the
need to deter ot her attorneys from commtting simlar

m sconduct . See, e.g., In re Disciplinary Proceedi ngs Agai nst

Ei senberg, 2004 W 14, 95, 269 Ws. 2d 43, 675 N. W2d 747. As
is frequently the <case, sanctions for msconduct can vary
depending on the precise nature of the facts and any aggravating

or mtigating circunstances specific to the case.
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40 Attorney Hamms seeks a 60-day suspension. He
explains that he violated the suprene court rules during a
period of stress and disruption in his solo practice, that he
mai ntai ns the confidence and trust of his current clients, that
the recomended four-nonth suspension is not consistent wth
this court's preference for progressive discipline, and asserts
that a 60-day suspension would be nore consistent with recent
di sci plinary decisions of this court.

141 Attorney Hamm s' appellate brief provides context for
the m sconduct. He explains that during 2007, when he comm tted
the bulk of the rule violations, two things happened: (1) his
assignment as a receiver for a conpany in northern Wsconsin
bal | ooned from a two-day-per-week obligation to nore than full -
time; and (2) his partnership with another |awer abruptly ended
when she cleaned out their offices overnight, leaving him to
find new office space and reorgani ze his cases. Basi cal ly, he
states that he "nade a serious error: he tried to do too nuch;
he tried to maintain his commtnents to his Public Defender
clients and to his private clients.” Attorney Hanm s provides
positive testinonials from several clients and argues that a 60-
day sanction wll permt himto "still maintain his practice"
while a "penalty of four nmonths would neke it virtually
i npossible for him to do so without essentially starting his
practice over."

142 The OLR, however, responds that stress is not a
mtigating factor in inposing discipline. I ndeed, the OLR
asserts that the only mtigating factor as to sanction is the
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absence of any prior disciplinary record. CLR enphasi zes the
pattern of deceit reflected in Attorney Hamm s' decisions and
urges a six-nonth suspensi on.

43 We consider appropriate discipline de novo but we are
gui ded by t he referee's t hought f ul consi derati on and

recommendati ons. The referee stated:

| am deeply troubled by Hamms' wllingness to

lie in furtherance of his own personal goals. He
willingly msled a sitting circuit court judge about
whether or not he had a valid law I|icense. He
repeatedly erred in his systematic billing practices

to SPD to the point where he often billed for nore
than 15 hours in a day. He lied on his petition for
rei nstatenent when he asserted he had not practiced
law without a l|icense during his suspension. An
omssion is as much of a lie as a false statenent.
Hanmi s’ failure to notify other judges of  his
suspension and his failure to notify his clients of
hi s suspension are lies too.

The referee was thus of the opinion that Attorney Hammi s had
shown a repeated willingness to lie to satisfy his own interests

or what he perceived as the prevailing interest. She states:

The Rul es of Pr of essi onal Conduct , wi t hout
equi vocation, prohibit |ying. Qur system relies upon
the honesty of its participants. It really [cannot]
function otherwise. Hamms has wholly failed in these
matters to follow that basic rule. It is clear that

Hammis was under considerable stress after the dem se
of his law firm partnership and the increased stress
associated wth a particularly conplicated and
difficult case. But, stress alone should not cause an
attorney to be repeatedly untruthful.

In light of the record before us and the referee's observations,
we agree with the referee and the OLR that the 60-day suspension

sought by Attorney Hammis is sinply inadequate, particularly in
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light of the unacceptable pattern of |ying and deceit commtted
by Attorney Hamm s.

44 Accordingly, we carefully consider the OLR s request
for a nore lengthy six-nonth suspension. It is inportant to
note that a six-nonth suspension involves nore than just an
additional two-nonth period of tine. Pursuant to the suprene
court rules, a six-nonth suspension requires the suspended
att or ney to formal |y petition t he suprenme court for
reinstatenment pursuant to SCR 22.28(3), a process which requires
a full evidentiary hearing and further delays a suspended
attorney's return to practice for a significant length of tine.
See SCRs 22.29-22.33. It was in part for this reason the
referee opined that a six-nonth suspension would be too harsh
considering the fact that Attorney Hanm s has not previously
been disciplined. Both parties presented case |law in support of
their respective positions but the cases are highly fact
specific. On bal ance, we conclude that a four-nonth suspension
is sufficient to acconplish the objective of professional
discipline and is consistent with our precedent.

45 Attorney Hamm s concedes he commtted these ethical
violations at a time of significant disruption to his |egal
practice, while overextended professionally and trying to
maintain his practice during the break-up of his lega
partnership. He acknow edges he "nade a serious error: he tried
to do too nuch." Many of his ethical infractions such as
failing to tinmely maintain conpliance with CLE credits and
billing anonalies, suggest office nanagenent issues. e
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conclude that our goal of protecting the public from simlar
m sconduct would be served by inposing certain conditions on
Attorney Hanmm s' license to practice |law and seeking to ensure
better case handling practices in the future. W direct himto
successfully conplete a |law office managenent cl ass approved by
the OLR, such as the State Bar of Wsconsin's Law Ofice
Managenent Program w thin six nonths of the date of this order.
Finally, we accept the referee's recommendation that we inpose
the full costs of this proceeding on Attorney Hanm s.

46 1T IS ORDERED that the license of James E. Hamm s to
practice law in Wsconsin is suspended for a period of four
nmont hs, effective March 1, 2011.

47 1T IS FURTHER ORDERED that within six nponths of the
date of this order Janes E. Hamms shall conplete an OLR-
approved office managenent course. If James E. Hamms fails to
conply with this condition absent a showing of his inability to
do so, Janmes E. Hamm s' license to practice law in Wsconsin nmay
be suspended until further order of the court.

148 1T IS FURTHER ORDERED that within 60 days of the date
of this order Janes E. Hamms pay to the Ofice of Lawer
Regul ation the costs of this proceeding, which total $16,526.73
as of Septenber 28, 2010. If costs are not paid within the tine
specified and absent a showing of his inability to pay, Janes E.
Hamm s' |icense to practice law in Wsconsin shall remain
suspended until further order of the court.

149 IT IS FURTHER ORDERED that Janmes E. Hamm s shall
conply with the provisions of SCR 22.26 concerning the duties of
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a person whose license to practice law in Wsconsin has been

suspended.
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